IN THE HIGH COURT OF JUDICATURE AT BOMBAY 1
APPBLLATE SIDE o 4

PUBLIC INTEREST LITIGATION NO. 54 OF 2011 .

/‘\ \
CHANDRAKANT B. NANEKAR i~ PETITIONER ™~/
VERSUS Y T
THE STATE OF MAHARASHTRA /;ﬁ ..... 7 ‘\\ -/
AND ANR. i §ESPONDENTS

Mr. Surel Shah, for the Petitioner.
Mr. Nitin Deshpande, AGE for Respond‘ent\Nos. 1 and 2.

@‘D]RAM < B

o\
/\/ﬂ_ ~

B.C.:~
The™ ‘{ssue ralsed in this Petition is essentially about the
/ e \ s
erroneous Starrdwtaken by the Department in respect of the decision
i 3 i ( ; 3>

as to whether it amounts to conveyance or otherwise, took the
view that since the Petitioner continued to be the owner of the
land and the flats, by no stretch of imagination, such transaction
can be considered as conveyance and made amenable to payment

of Stamp Duty as such. Paragraph 4 of the said decision reads thus:

1 AIR 2004 Bom. 267.
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“4.  The second contention of the Respondents is that the
Agreement dated 10™ April, 1989 is a conveyance. Conveyance
in law would contemplate a transfer of the property or interest

11560 dac

from one person to another. In the instant case, on a perusal o(fi

the agreement between the Petitioner and the developer, it fs \ N\

clear that there has been no transfer of property or interegg\i ;>

~On.the™/

property by the Petitioner in favour of the developer.

7

contrary, all that is provided is that the developer shall gﬁéi?gl\@ﬁ

the property and reserve for the Petitioner hefein/two, flats on
the said property. The developer in turn was given the right to
sell FSI in respect of other four flats. The Péti\fi@ggﬁ therefore,
continued to be the owner of the property and-if-and at all in
respect of the other four flats, at the highest, on the conveyance
being entered into with parties pqc@§1% the flats, stamp duty
would be payable. In so far as the two flats, which are reserved
for the Petitioner on her own lénd, nt,ﬁhe\Pétitioner continued to
be the owner of the lan anq/tfw}'jié\ﬂétg‘zﬁd, therefore, there was
no question of the Petitioner being. called upon to pay stam

dut; {\{\K 189 P pay stamp

N\ N\, </
Even in respectof il e\rgndiﬁing four flats, the Petitioner
has averred in Faﬁgir’éphﬁ of the Petition that the four flat
purchasers had alf"’eqﬁ}g paid their respective stamp duties for
their flats as such ther€ is no requirement of payment of stamp
for the ag{égment. In so far as these averments are concerned,
there js-no\specific denial by the Petitioner. Even otherwise at
'th?«hrgh“estk if\the flat purchasers had not paid the stamp duty,

it/is o \I”}Axth\§se" other flats which have been transferred to the

-flat; pufc:h/asé{s which will be assessable to stamp duty. It is
! ;"““c{ez&%hat in so far as the Petitioner is concerned, the developer
N.has only constructed a building for the Petitioner on the

/- oy o
A {Ms\}’entmner’s own land and there has been no transaction of

interest in the property in favour of the developer nor would
the agreement constitutes an instrument under which any right,
title or interest has been transferred from the Petitioner to the
developer. The very fact that Article 5(g-a) we introduced by
the amendment would indicate that the legislature in order to
bring such transactions, which otherwise were not covered
under the provisions of the Act, as it then stood, thought to
amend the Stamp Act and bring such transactions also within
the ambit of the Stamps Act and subject to duty. Considering
that we find that the second contention of the Respondents is
also devoid of merit.”
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2) The Learned AGE in all fairness, submits that the SE}!‘I%
}

w/

decision is still holding the field and therefore, the Departme; \"\f

y’

cannot take any other view than the one expounded by Phls\%u E‘,/

e

«W,./

in the fact situation similar to the decided _case ( He further
/ o~ \ ~/
submits that the Inspector General of Stamps\wlll 1ssu;e approprlate

e

circular to all concerned to follow the legal position expounded by

hat \11‘cu1ar be issued within

3) In this view- \f>the matter, nothing more is required to

be done 1n/ the present Petition (PIL). The same is disposed of

(A.M.KHANWILKAR, J. )

Page 3 of 3

:22 Downloaded on - 15/10/2014 15:41:35 :::

b



